Section 1411 (Modified for Build Back Better Act changes, which show in green)

(a) IN GENERAL Except as provided in subsection (e)—
[bookmark: a_1](1) APPLICATION TO INDIVIDUALS In the case of an individual, there is hereby imposed (in addition to any other tax imposed by this subtitle) for each taxable year a tax equal to 3.8 percent of the lesser of—
[bookmark: a_1_A](A) net investment income for such taxable year, or
[bookmark: a_1_B](B) the excess (if any) of—
[bookmark: a_1_B_i](i) the modified adjusted gross income for such taxable year, over
[bookmark: a_1_B_ii](ii) the threshold amount.
[bookmark: a_2](2) APPLICATION TO ESTATES AND TRUSTS In the case of an estate or trust, there is hereby imposed (in addition to any other tax imposed by this subtitle) for each taxable year a tax of 3.8 percent of the lesser of—
[bookmark: a_2_A](A) the greater of undistributed specified net income or the undistributed net investment income for such taxable year, or
[bookmark: a_2_B](B)the excess (if any) of—
[bookmark: a_2_B_i](i) the adjusted gross income (as defined in section 67(e)) for such taxable year, over
[bookmark: a_2_B_ii](ii) the dollar amount at which the highest tax bracket in section 1(e) begins for such taxable year.
[bookmark: b](b) THRESHOLD AMOUNT For purposes of this chapter, the term “threshold amount” means—
[bookmark: b_1](1) in the case of a taxpayer making a joint return under section 6013 or a surviving spouse (as defined in section 2(a)), $250,000,
[bookmark: b_2](2) in the case of a married taxpayer (as defined in section 7703) filing a separate return, ½ of the dollar amount determined under paragraph (1), and
[bookmark: b_3](3) in any other case, $200,000.
[bookmark: c](c) NET INVESTMENT INCOME For purposes of this chapter—
[bookmark: c_1](1) IN GENERAL The term “net investment income” means the excess (if any) of—
[bookmark: c_1_A](A)the sum of—
[bookmark: c_1_A_i](i) gross income from interest, dividends, annuities, royalties, and rents, other than such income which is derived in the ordinary course of a trade or business not described in paragraph (2),
[bookmark: c_1_A_ii](ii) other gross income derived from a trade or business described in paragraph (2),
[bookmark: c_1_A_iii](iii) net gain (to the extent taken into account in computing taxable income) attributable to the disposition of property other than property held in a trade or business not described in paragraph (2), and
(iv) any amount includible in gross income under section 951, 951A, 1293, or 1296, over
[bookmark: c_1_B](B) the deductions allowed by this subtitle (other than section 172) which are properly allocable to such gross income or net gain.
[bookmark: c_2](2)TRADES AND BUSINESSES TO WHICH TAX APPLIES A trade or business is described in this paragraph if such trade or business is—
[bookmark: c_2_A](A) a passive activity (within the meaning of section 469) with respect to the taxpayer, or
[bookmark: c_2_B](B) a trade or business of trading in financial instruments or commodities (as defined in section 475(e)(2)).
[bookmark: c_3](3)INCOME ON INVESTMENT OF WORKING CAPITAL SUBJECT TO TAX
A rule similar to the rule of section 469(e)(1)(B) shall apply for purposes of this subsection.
[bookmark: c_4](4) EXCEPTION FOR CERTAIN ACTIVE INTERESTS IN PARTNERSHIPS AND S CORPORATIONS In the case of a disposition of an interest in a partnership or S corporation—
[bookmark: c_4_A](A) gain from such disposition shall be taken into account under clause (iii) of paragraph (1)(A) only to the extent of the net gain which would be so taken into account by the transferor if all property of the partnership or S corporation were sold for fair market value immediately before the disposition of such interest, and
[bookmark: c_4_B](B) a rule similar to the rule of subparagraph (A) shall apply to a loss from such disposition.
[bookmark: c_5](5) EXCEPTION FOR DISTRIBUTIONS FROM QUALIFIED PLANS
The term “net investment income” shall not include any distribution from a plan or arrangement described in section 401(a), 403(a), 403(b), 408, 408A, or 457(b).
[bookmark: c_6](6) SPECIAL RULE
Net investment income shall not include any item taken into account in determining self-employment income for such taxable year on which a tax is imposed by section 1401(b) or wages received with respect to employment on which a tax is imposed under section 3101(b) or 3201(a).
(7) CERTAIN PREVIOUSLY TAXED INCOME
The Secretary shall issue regulations or other guidance providing for the treatment of distributions of amounts previously included in gross income for purposes of chapter 1 but not previously subject to tax under this section.
[bookmark: d](d)MODIFIED ADJUSTED GROSS INCOME For purposes of this chapter, the term “modified adjusted gross income” means adjusted gross income increased by the excess of—
[bookmark: d_1](1) the amount excluded from gross income under section 911(a)(1), over
[bookmark: d_2](2) the amount of any deductions (taken into account in computing adjusted gross income) or exclusions disallowed under section 911(d)(6) with respect to the amounts described in paragraph (1).
[bookmark: e](e)NONAPPLICATION OF SECTION This section shall not apply to—
[bookmark: e_1](1) a nonresident alien, or
[bookmark: e_2](2) a trust all of the unexpired interests in which are devoted to one or more of the purposes described in section 170(c)(2)(B).
(Added Pub. L. 111–152, title I, § 1402(a)(1), Mar. 30, 2010, 124 Stat. 1061.)

(f) APPLICATION TO CERTAIN HIGH INCOME INDIVIDUALS
(1) IN GENERAL. — In the case of any individual whose modified adjusted gross income for the taxable year exceeds the high income threshold amount, subsection (a)(1) shall be applied by substituting ‘the greater of specified net income or net investment income’ for ‘net investment income’ in subparagraph (A) thereof. 
(2) PHASE-IN OF INCREASE. — The increase in the tax imposed under subsection (a)(1) by reason of the application of paragraph (1) of this subsection shall not exceed the amount which bears the same ratio to the amount of such increase (determined without regard to this paragraph) as—
(A) the excess described in paragraph (1), bears to
(B) $100,000 (1⁄2 such amount in the case of a married taxpayer (as defined in section 7703) filing a separate return).
(3) HIGH INCOME THRESHOLD AMOUNT. — For purposes of this subsection, the term ‘high income threshold amount’ means—
(A) except as provided in subparagraph (B) or (C), $400,000, 
(B) in the case of a taxpayer making a joint return under section 6013 or a surviving spouse (as defined in section 2(a)), $500,000, and 
(C) in the case of a married taxpayer (as defined in section 7703) filing a separate return, 1 ⁄2 of the dollar amount determined under subparagraph (B).
(4) SPECIFIED NET INCOME.— For purposes of this section, the term ‘specified net income’ means net investment income determined—
(A) without regard to the phrase ‘other than such income which is derived in the ordinary course of a trade or business not described in paragraph (2),’ in subsection (c)(1)(A)(i), 
(B) without regard to the phrase ‘described in paragraph (2)’ in subsection 12 (c)(1)(A)(ii),
(C) without regard to the phrase ‘other than property held in a trade or business not described in paragraph (2)’ in subsection (c)(1)(A)(iii),
(D) without regard to paragraphs (2), (3), and (4) of subsection (c), and
(E) by treating paragraphs (5) and (6) of section 469(c) as applying for purposes of subsection (c) of this section.
The Build Back Better Act also includes this language but it isn’t clear where it “goes” inside the final Section 1411.
(d) EFFECTIVE DATE.—The amendments made by this section shall apply to taxable years beginning after December 31, 2021. 
(e) TRANSITION RULE.—The regulations or other guidance issued by the Secretary under section 1411(c)(7) of the Internal Revenue Code of 1986 (as added by this section) shall include provisions which provide for the proper coordination and application of clauses (i) and (iv) of section 1411(c)(1)(A) with respect to—(1) taxable years beginning on or before December 31, 2021, and (2) taxable years beginning after such date.
